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FOR PUBLICATION
"~ UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCVUIT
RICHARD D. WARREN; ELIZABETH K.
WARREN,
No. 00-71217
etitioners-Appellees
Tax Court No.
v.
14924-98
COMMISSIONER OF INTERNAL
ORDER
REVENUE,

Respondent-Appeliant.
Filed March 5, 2002

Before: James R. Browning, Stephen Reinhardt, and
Richard C. Tallman, Circuit Judges.

Order; Concurrence by Judge Reinhardt;
Dissent by Judge Tallman

ORDER

This Court hereby appoints Professor Erwin Chemerinsky
of the University of Southern California Law School to serve
as amicus curiae and requests that the parties and amici sub-
mil supplemental briefs on the following issues:

(1) Does the Court have the authority to consider
the constitutionality of IRC § 107(2)? Cf.

United States v. Dickerson, 530 U.S. 428, 441
n.7 (2000); United States Nat'l Baok v, Indep,
Ins. Agents, 508 U.S. 439, 447-48 (1993); Lyng
v. Northwest Indian Cemetery Protective

Assoc,, 485 U.S. 439, 445-47 (1988).
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(2) If so, should the Court exercise that aurhority?

(3) Is section 107(2) constitutional under the
Establishment Clause? Cf, Texas Monthly, Inc.
v, Bullock, 489 U.S. 1 (1989).

The supplemental briefs shall be submitted within 45 days
of the date of this order and shall be limited to 10,000 words.
Reply briefs of not more than 5,000 words may be submitted
within 21 days of the due date of the supplemental briefs.

REINHARDT, Circuit Judge, concurring:

When judges ask for supplemental briefing on an issue, it
does not mean, as the dissent mistakenly asserts, that they
have decided to reach a particular result. The purpose of
requesting briefing in this case is to obtain more information
in order to make a more informed and reasoned decision
about whether to address an issue and, if so, how the issue
should be resolved. Information, speech, and truth do not hurt;
they only shed light. That is a fundamental tenet not only of
our judicial system but of our democracy. It is possible, how-
ever, that in some instances those who do not want to allow
speech -- or briefs -~ have a preordained view of important
issues and may, for some reason, not want to discover or even
acknowledge what the law or the Constitution requires.

Our dissenting colleague's assertion that the constitutional-
ity of Internal Revenue Code § 107(2)1 is "not necessary to a

1 LR.C. § 107(2) provides that, "[i]n the case of a minister of the gospel,
gross income does not include . . . the rental allowance paid to him as part
of his compensation, to the extent used by him to rent or provide a home."
Tt appears that no similar exemption is afforded any member of any other
profession, whether serving a for-profit or non-profit institution, although
this is certainly a marter we would expect the parties and the amicus to
brief.
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just resolution of the simple issue of statutory interpretation
presented to us,” misperceives the issue in this case: To what
tax deduction is Reverend Warren entitled? Rev. Warren
argues that § 107(2) entitles him to a parsonage housing
allowance exclusion that would cover all of his actual housing
expenditures, whereas the LR.S. contends that the§ 107(2)
exclusion is limited to the fair market rental value of his par-
sonage. If, however, under the Constitution, Rev. Warren is
not entitled to any tax deduction at all, because such a deduc-
tion would violate the First Amendment, then it is not possi-
ble to decide the case on non-constitutional grounds and reach
the correct result, let alone achieve the “just resolution” our
dissenting colleague purportedly seeks. No case our colleague
can locate, not even the ghost of Justice Frankfurter, could
help him avoid this inescapable fact.2

A "just resolution” of this case may well mean no deduc-
tion for the parson, jf the statute violates the Establishment
Clause. See, e.g., Texas Monthly. Inc. v. Bullock, 489 U.S. 1
(1989) (striking down a starutory exemption from Texas's
sales tax that applied 10 periodicals with religious teachings
that were published or distributed by a religious faith). In
Texas Monthly, the Supreme Court held that:

[W]hen government directs a subsidy exclusively to
religious organizations that is not required by the

2 All the cases cited by our dissenting colleague involve circumstances

in which the court could properly reach the result it did regardless of the
constitutionality of the statute; in which the court construed the statute in
such a manner as to avoid any question of constitutionality; or in which

it was appropriate for a federal court to abstain from deciding the question
until a state court interpreted the statute's scope. Precisely the opposite cir-
cumstance confronts us here. In the case before us, we cannot abstain from
considering questions relating to a federal statute; nor can we apply the
federal statute so as to reach the result either of the parties desires regard-
less of the statute's constitutionality. Here, if the exemption, regardless of
the amount, is unconstitutional, the statute on which both parties rely
would likely have to be invalidated.
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Free Exercise Clause and that either burdens non-
beneficiaries markedly or cannot reasonably be seen
as removing a significant state-imposed deterrent to
the free exercise of religion, . . . it provides unjustifi-
able awards of assistance 1o religious organizations
and cannot but convey a message of endorsement to
slighted members of the community.

Id. at 15 (internal quotations and alterations omitted). Thus,

it is possible that any tax deduction that Rev. Warren receives
under § 107(2) would constitute an unconstitutional windfall
at the public's expense.

Contrary to the dissent's lament, our request for supple-
mental briefing does not reflect our "disdain in this case to
follow [our] own sensible and enduring precedent."3 In fact,

3 The dissent relies on two opinions, one authored by Judge Browning
and one by me, in support of this statement. While I appreciate Judge Tall-
man's perceptive comment that Judge Browning and [ have authored "sen-
sible and enduring precedent,” neither of the opinions he cites is remotely
relevant here. Both involve wholly different circumstances than those
present in the case before us. The first case, my opinion in Jones v. Bates,
127 F.3d 839, rev'd on other grounds, 131 F.3d 843 (5th Cir. 1997) (en
banc), discussed a challenge to a state constitutional amendment (Proposi-
tion 140) that established term limits for California state legislators. In
Jones, we were faced with a substantive constitutional question --

whether a state may lawfully adopt lifetime legislative term limits -- and

a procedural constitutional question — whether the voters were entitled to
notice of the proposition's effects on their fundamental rights. Our deci-
sion that there was a procedural constitutional violation obviated the need
to consider the substantive constitutional question. It was because we were
“presented with two separate constitutional questions” and were able to
dispose of the case on the more "narrow constitutional question,” that we
decided to "abstain from deciding [the broader ] constitutional question[ ]
prematurely.” Id, at 855-56. In Jones , our ruling on one question obviated
the need to address the other. In the present case, however, we do not have
an independent question that may, standing alone, dispose of the Warrens'
case.

The second indication of our "disdain” for precedent so cleverly uncov-
ered by our colleague is Judge Browning's opinion in Ciraolo v. Madigan,
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the majority’s request for supplemental briefing is wholly
consistent with both thls court's precedent as well as Suprcmc

Court precedent. In States Nat'
A&AWM 508 U.S. 439, 445-48 (1993), the

Supreme Court held that the District of Columbia Circuit did
not abuse its discretion when it sua sponte ordered supple-
mental briefing on whether a section of the National Bank Act
was still good law even though neither party had raised the
issue before the district court, in the appellate briefs, or at oral
argument. In so holding, the Court stated:

Though the parties did not lock homs over the status
of section 92 [of the National Bank Act], they did
clash over whether the Comptroller properly relied
on section 92 as authority for his ruling, and "[w]hen
an issue or claim is properly before the court, the
court is not limited to the particular legal theories
advanced by the parties, but rather retains the inde-
pendent power to identify and apply the proper con-
swruction of governing law,” Kamen v, Kemper
Financial Services, Inc,, 500 U.S. 90,99 ... (1991),
even where the proper construction is that a law does
not govern because it is not in force, "The judicial
Power" extends to cases "arising under . . . the Laws
of the United States,” Art. III, § 2, cl. 1, and a court

443 F.2d 314, 321 (9th Cir. 1971). In Ciraolo , we reversed a lower court's
contempt ruling because of a procedural due process violation. In respond-
ing to the defendant's additional claim that the contempt charge should
have been heard by a different judge, the court stated that, "[a]part from
the rule against unnecessarily deciding constitutional questions," therc was
no reason to address the claim because we were already reversing the case
on other grounds. Moreover, it was not necessary to anticipate the issue
regarding the conduct of a new trial on remand, because it was possible
that the same judge would not again hear the case. In other words, in Cir-
aolo, we suggested that we would decide the issue if and when it was nec-
essary to do so. In this case, unlike in Ciraolo , the issue is ripe. The
question of Rev. Warren's entitlement to a 1ax deduction will not disap-
pear regardless of what further events may occur in his case. The constitu-
tional question at issue here looms as large today as it ever will.
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properly asked to construe a law has the constitu-
tional power to determine whether the law exists

. .. . The contrary conclusion would permit litigants,
by agreeing on the legal issue presented, to extract
the opinion of a court on . . . dubious constitutional
principles . . . . The Court of Appeals, accordingly,
had discretion to consider the validity of section 92,
and under the circumstances did not abuse it. . . .
After giving the parties ample opportunity to address
the issue, the Court of Appeals acted without any
impropriety in refusing to accept what in effect was
a stipulation on a question of law.

1d. 446-48; sce also United States v. Alameda Gateway, Lid.,
213 F.3d 1161, 1167 (9th Cir. 2000) ("[TThe Supreme Court
has recognized that a court of appeals does not abuse its dis-
cretion when it raises the validity of a law even when the par-
ties failed to raise the issue in the briefs or before the district
court."). Nor is it at all unprecedented to appoint amicus
curiae to argue a position not argued by the parties. Seg, ¢.2.,
Dickerson v. United States, 530 U.S. 428, 442 n.7 (2000)
("Because no party to the underlying litigation argued in favor
of § 3501's constitutionality in this Court, we invited Profes-
sor Paul Cassell to assist our deliberations . ., ."). What is
unprecedented is that a judge objects so vehemently and
wrong-headedly to his colleagues' request for supplemental
briefing. :

I might remind our dissenting colleague that one of the
questions on which our order requests briefing is whether we
should address the constitutional question. Our colleague
obviously has a passionate desire that we permit the religious
tax deduction, whether constitutional or not. Ultimately, we
may reach the conclusion that we should do just that, and that
we should not consider the constitutional question here. No
one, however, has yet briefed the issue of whether we should
address the question, let alone how we should decide the mer-
its. We have asked for amicus briefing (as well as the parties’)
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for a simple reason. Neither party to the proceeding has the
slightest interest in our deciding the constitutional question,
because it is in both their interests to retain the L.R.S. exemp-
tion and not to have its constitutionality reviewed by the
courts. Still, it is not the parties’ wishes alone that govern our
constitutional obligations, but our dutics under the law as
well, The parties and the court-appointed amicus can play
their proper roles by informing us fully of the relevant legal
precedent and the relevant jegal analyses that must guide us.

1 would hope that our colleague will learn someday that

when judges seek information, it does not mean that they have
pre-judged an issue. In fact, it is far more likely that those
who are opposed to being informed about the law have minds
that are already closed. All this is aside from the fact that in
my previous twenty-one years of service on this court, I have
never known of any judge's filing a formal objection to a col-.
league's request for additional briefing, let alone to a request
by a majority of his colleagues. It is regrettable that this
unfortunate and wholly unnecessary exchange of views must
now find its way into the volumes of our published decisions.

For the above reasons, I concur in the order to appoint
amicus curiae and for supplemental briefing about whether
we should address the constitutionality of LR.C.§ 107(2) and,
if so, how that question should be resolved.

TALLMAN, Circuit Judge, Dissenting:

I respectfully dissent from entry of the Order for Supple-
mental Briefing because my fellow panel judges, acting sua
sponte, persist in reaching out to test the constitutionality of
a fifty-year-old statute giving a parsonage exclusion from
gross income to clerics of recognized religious organizations
who either live in church-provided housing or receive an
allowance from their church to apply toward their housing
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needs. The parties to this appeal have not questioned the con-
stitutionality of the tax exclusion enacted by Congress and
each party has advised the Court that they do not wish to do
so. Inflating this case to constifutional stature is wholly
unnecessary 1o resolve the narrow jssue of statutory construc-
tion presented to us for decision. I believe it injudicious to
appoint an amicus curiae to attack the constitutionality of the
parsonage income {ax exclusion when no one but the other
panel judges improvidently wish Lo reach that issue.

The narrow issue properly before us is whether, under
Internal Revenue Code § 107(2), 26 U.S.C.3 107(2), Rev.

and Mrs. Richard Warren may claim an unlimited parsonage
housing allowance exclusion based on actual expenditures
from Rev. Warren's gross income as a Baptist minister, The
Commissioner of Internal Revenue asserts that such an allow-
ance is limited to the fair market rental value of his parsonage.
Instead of confining themselves to the issue presented, the
other panel members now construct a constitutional question
that was not at issue before the Tax Court; is not raised by
cither party on appeal; and which is not necessary to a just
resolution of the simple issue of statutory interpretation
presented to us.

The constitutiona! question the other panel judges want to
decide is whether LR.C. § 107(2) is facially unconstitutional
because it provides an exclusion from gross income otherwise
taxable to members of the clergy in violation of the Establish-
ment Clause. We previously asked the parties to discuss, at
oral argument, why we should not consider the constitutional-
ity of § 107(2) in light of Texas Monthly, Inc. v, Bullock, 489
U.S. 1 (1989). The United States Supreme Court held in

that a sales tax exemption provided by a Texas
statute for religious periodicals violated the Establishment
Clause.

At oral argument the parties clearly stated that they did not
raise this issue in the Tax Court; they are not challenging the
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constitutionality of the statute in this Court; they do not wish
10 make a constitutional challenge; and they believe the par-
sonage exclusion is constitutional. Nonetheless, my col-
leagues persist in directing the filing of supplemental briefing
on this newly minted issue. To that end, they invite yet
another member of the bar of this Court to file an amicus brief
to make the argument that the statute is unconstitutional,
because no party to the litigation intends to make it.

The parties have not called upon us to resolve whether

§ 107(2) violates the Establishment Clause. It is not within a
federal court's “jurisdiction to pronounce any statute, either of
a state or of the United States, void, because irreconcilable
with the constitution, except as it is called upon to adjudge the
legal rights of litigants in actual controversies. " Liverpool,
N.Y. & P.S 8. Co. v, Commiss of Emigration, 1130.8. 33,39
(1885). It is therefore completely unnecessary and improper
for us to decide this issue in this case.

Our Court would be better advised in this matter 1o follow
Justice Frankfurter's wise counsel:

It is not easy to stand aloof and allow want of wis-
dom to prevail, to disregard onc's own strongly held
view of what is wise in the conduct of affairs. But it
is not the business of this Court to pronounce policy.
It must observe a fastidious regard for limitations on
its own power, and this precludes the Court's giving
effect to its own notions of what is wise or politic.
That self-restraint is of the essence in the observance
of the judicial oath, for the Constitution has not
authorized the judges 10 sit in judgment on the wis-
dom of what Congress and the Executive Branch do.

Trop v. Dulles, 356 U.S. 86, 120 (1958) (Frankfurter, J., dis-
senting).

This principle finds its rools in ample judicial precedent.
See. ¢ ¢ Burton v, United States, 196 U.S. 283, 295 (1905)
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("1t is not the habit of the Court to decide questions of a con-
stitutiona) nature unless absolutely necessary to a decision of
the case.”); Spector Motor Serv., Inc. v, Mc[.aughlin, 323 U.S.
101, 105 (1944) ("If there is one doctrine more firmly rooted
than any other in the process of constitutional adjudication, it
is that we ought not to pass on questions of constitutionality
.. . unless such adjudication is unavoidable."). This doctrine
of judicial parsimony, which my colleagues hasten to ignore,
advises us to "abstain from deciding fundamental constitu-
tional questions prematurely.” Jones v, Bate , 127 F.3d 839,
856 (9th Cir. 1997) (Reinhardt, J.) (subsequent history omit-
ted); Cizaolo v. Madigan, 443 F.2d 314, 321 (9th Cir. 1971)
(Browning, J.) (this Circuit adheres to “the rule against unnec-
essarily deciding constitutional questions”). In short,  do not
understand why my colleagues disdain in this case to follow
their own sensible and enduring precedent respecting the
"fundamental and long-standing principle of judicial restraint
[and] avoid reaching constitutional questions in advance of
the necessity of deciding them.” Lyng v, Northwest Indian
Cemetery Protective Ass'n, 485 U.S. 439, 445 (1988).

Because the constitutional issue was not raised in the Tax
Court, nor briefed or argued by the partics on appeal, and
because it is unnecessarily and improvidently raised by my
colleagues sua sponte, I respectfully dissent from the order
directing supplemental and court-appointed amicus briefing.
This case can easily be decided without reaching the constitu-
tionality of the statutory exclusion.
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